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OPINION AND ORDER

On August 17, 1988, the appellant filed a petition for

review of the initial decision that sustained the agency's

action placing him on enforced sick J.eave. Zee West v. United

States Postal Service, MSPB Docket fio, DE07528810205, Initial
/

Decision (July 18, 1988). Subsequently, on July 5, 1989, the

appellant filed a petition for reviaw of the initial decision

that dismissed, as outside the scope of the Board's

jurisdiction, his appeal from his alleged removal and his

approved application for disability retirement. See West v.



United States Postal Service, MSPB Docket No. DE07528910187,

Initial Decision (May 30, 1989). For the reasons discussed in

this Opinion and Order, the petitions1 are DENIED because they

do not meet the criteria for review set forth at 5 C.F.R,,

§ 1201.115. The Board REOPENS these cases on its own motion

under 5 C.F.R. § 1201.117, however, and AFFIRMS the initial

decisions as MODIFIED by this Opinion and Order, still

SUSTAINING the agency's action in West, MSPB Docket No.

DE07528810205, and still DISMISSING for lack of jurisdiction

the appellant's appeal in West, MSPB Docket No. DE07528910187.

BACKGROUND

1- The appeal in West. MSPB Docket No. DE07528810205.

The appellant appealed from the agency action placing him

on enforced sick leave, effective March 10, 1988, after he

filed a Department of Labor Form CA-2, Notice of Occupational

Disease and Claim for Compensation (CA-2 Form), based on his

condition of multiple sclerosis.2 The agency determined that

the appellant's conditio?n precluded him from carrying out his

duties as Postal Inspector, which, it asserted, involved

1 Because these appeals involve the same parties and some
identical issues, in the interest of judicial economy, they
are joined for consideration pursuant to 5 C.F.R.
§ 1201.36(a)(2).

2 The appellant's multiple sclerosis was diagnosed in 1983.
On January 7, 1988, he appealed from the agency's action
placing him on enforced sick leave. The agency responded that
it had retroactively restored his sick leave and placed him on
administrative leave, and the administrative judge dismissed
the appeal. The administrative judge's initial decision
became a final decision on April 4, 1988. See West v. United
States Postal Service, MSPB Docket No. DE07528810117 (Initial
Decision, Feb. 29, 1988).



rigorous law enforcement duties. The enforced leave was in

place for more than fourteen days. On appeal, the appellant

alleged, inter alia, that the enforced leave was based on

discrimination because of his physical handicap.

In a July 18, 1988, initial decision, the administrative

judge sustained the agency action, finding no discrimination

based on physical handicap. She noted that, on the CA-2 Form,

the appellant alleged that walking and climbing the stairs

were becoming more difficult, that he lost his eyesight

periodically, and that he fell twice in a California airport.3

The administrative judge considered the appellant's duties,

which included the following: conducting "criminal

investigations [and] surveillance, apprehending violators,

interviewing witnesses, interrogating suspects, searching for

physical evidence and clues, seizure of illegal material,

securing and serving search warrants; appearing before Grand

Juries and courts as witness"; demonstrating "proficiency in

the use of firearms [and] in unarmed defense"; exercising

"judgment, resourcefulness, and initiative"; "liv[ing] and

3 The appellant also alleged on the CA-2 Form that, when he
was first diagnosed with the disease, he attempted to follow
his doctor's advice to obtain adequate rest and to refrain
from running or walking long distances. See West, MSPB Docket
No. DE07528810205, Appeal File Vol. I, Agency File, Tab 4p.
He stated that climbing stairs and taking long walks at work
"became real struggles" for him and were soon "next to
impossible." Id. He asserted that those activities "took all
the strength [he] had" and that his condition was not
improving. Id. He stated that he had particular difficultly
with the long walks from the parking lot to his office and the
long walks at airports yrtiile on assignments. Id. It appears that
the appellant was alleging on the CA-2 Form that he fell while
traveling on agency business.



associat[ ing] with known criminals"; frequently keeping

"irregular, unscheduled hours"; exposing himself to "personal

risks," "all kinds of weather, [and] arduous physical exertion

under rigorous and unusual environmental conditions"?

operating an automobile; and being subjected to a considerable

amount of traveling.4

The administrative judge found that the medical reports

submitted, including the reports of two physicians who gave

the appellant a fitness-for-duty examination, the appellant's

personal physician, and the agency's Medical Director,

established that the appellant could not continue to perform

his duties. She found that the appellant's position

"involved extensive physical activity in the performance of

his duties,"6 but, by his own admission, the appellant was

experiencing double vision, was suffering from lack of

coordination, had increasing difficultly in getting around,

and was suffering from extreme fatigue. She also noted the

4 See West, MSPB Docket No. DE07528810205, Appeal File Vol.
I, Agency File, Tab 4b.

5 The administrative judge resolved the conflicting medical
reports of Dr. Stephen J. Dutch, who had initially found the
appellant able to continue working but subsequently found him
disabled, and Dr. Andrew Edes, who first opined in his
statement to OWCP that the appellant was unable to perform but
later reported that the appellant was able to meet all the
requirements of his position except for his difficulty in
getting around. The administrative judge found that those
physicians' statements finding the appellant able to work were
based on their misconception of his position as supervisory,
within an office setting, i.e., not involving much physical
activity.
6 See West, MSPB Docket No. DE07528810205, slip op. at 9
(Initial Decision, July 18, 1988).



appellant's statement that he spent his weekends recovering

from the exertion of going to the office, and that even

minimal activity caused him to become fatigued.

The administrative judge determined that, although the

appellant was indisputably a handicapped employee, he was not

a qualified handicapped employee inasmuch as he could not

perform the essential functions of his position, given his

medical restrictions. She found that, while the appellant

articulated an assigned parking space as an accommodation to

decrease the amount of walking he was required to do to get to

his office, the agency asserted that there was no

accommodation to allow the appellant to perform his law

enforcement duties, that the appellant refused to agree to

reassignment to a non-law-enforcement position, and that there

were no appropriate vacancies. Therefore, she concluded that

he failed to show discrimination based on his physical

handicap.

On August 22, 1988, the appellant filed a petition for

review of the initial decision. In his petition for review,

the appellant reiterates his allegation of handicap

discrimination. He also contends that: (1) The agency

continued to use unspecified "tainted evidence" from the prior

rescinded enforced leave action, which the appellant alleges

was in effect from December 4, 1987, through March 9, 1988;

(2) the agency made misrepresentations calculated to deprive

him of workers' compensation benefits and law enforcement

retirement; (3) the agency representative falsely certified



that she mailed him a document on June 24, 1988, but that the

document was, in fact, mailed on June 27, 1988; and (4) an

agency official attempted to intimidate him after he lost

below on his appeal.7

2. The appeal in West. MSPB Docket No. DE07528910187.

On November 16, 1988, the agency proposed the appellant's

removal based upon his continued inability to perform the

duties of his position. The agency noted that the appellant

had been on enforced sick leave since March 10, 1988, that he

had exhausted his sick leave and would exhaust his annual

leave on or about December 16, 1988, and that he could not be

The appellant has filed an additional submission,
contending that the agency's response to his petition for
review was untimely filed. The certificate of service
attached to the appellant's petition for review indicates that
a copy of the petition was mailed to the agency on August 17,
1988. As indicated in the Board letter to the parties, dated
August 24, 1988, the agency had 25 days from the date it was
served by the appellant to respond to the petition. Thus, the
agency had until September 11, 1988, to file a response with
the Board. The agency's response was hand-delivered to the
Board on September 16, 1988, and the Board considers it as
having been filed on that date. See 5 C.F.R. § 1201.114(d).
Therefore, it was untimely. Since the agency has not even
alleged that it had good cause for the untimely filing, we
will not consider its response. See Shiflett v. United States
Postal Service, 839 F.2d 669, 672 (Fed. Cir. 1988) (a party
who filed an untimely pleading must establish good cause for
the untimeliness).

Also, we will not consider other arguments raised in the
appellant's submission, filed after the closing of the record,
inasmuch as the Board's regulations do not provide for
additional arguments, absent a showing that the arguments are
based on new and material evidence not available when the
record closed. The appellant has made no such showing. See
5 C.F.R. § 1201.115; Avansino v. United States Postal Service,
3 M.S.P.R. 211, 214 (1980) (the Board will not consider
evidence submitted for the first time with the petition for
review absent a showing that it was unavailable before the
record was closed despite the party's due diligence).



retained on leave without pay (LWOP).8 On December 12, 1988,

the appellant applied to 0PM for disability retirement.9

Subsequently, the agency issued a decision to remove the

appellant, effective February 3, 1989,10 but on February 4,

1989, it placed him in a non-pay/non-duty status, not

effecting the removal. The agency did not process a

Notification of Personnel Action Form (PS Form 50) officially

removing the appellant from his position.11

OPM approved the appellant's claim for disability

retirement by letter dated January 25, 1989. Based on OPM's

approval of the appellant's application for disability

retirement, the agency separated the appellant from his

position on February 8, 1989, on disability retirement rather

than by a removal action. The disability retirement was made

retroactive to February 4, 1989.12

On appeal before the same administrative judge who

adjudicated the appellant's second appeal,13 the appellant

asserted that he had been coerced by the agency into applying

for disability retirement, and that he had not been given the

option of being placed on LWOP status. He asserted that the

8 See West, MSPB Docket No. DE07528910187, Initial Appeal
File Vol. I, Agency File, Tab 4j.

9 See id., Tab 4g.

10 See id., Tab 4c.

11 See id., Exhibit 7.

12 See id., Exhibits 8-10.

13 West, MSPB Docket No. DE07528810205.
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agency had engaged in various misrepresentations and failed to

assist him with his application for Officer of Workers'

Compensation (OWCP) benefits. He further argued that he had

been treated disparately from other similarly-situated

employees. He again challenged the agency's action of placing

him on enforced sick leave status and asserted that he was

discriminated against on the basis of his handicap when the

agency failed to accommodate him. The appellant also

requested that the administrative judge recuse herself from

the case due to her review of the appellant's first appeal.

The agency responded to the appeal and moved that it be

dismissed for lack of jurisdiction. It also filed a motion

for a stay of discovery pending a determination on the issue

of jurisdiction. The appellant did not object to the motion

for a stay of discovery, and the administrative judge granted

it.

In her initial decision, the administrative judge denied

the appellant's request that she recuse herself from the case

and dismissed the appeal for lack of jurisdiction on the basis

that the issues raised on appeal were moot because the agency

had rescinded its removal action. The administrative judge

found that the appellant's application for disability

retirement was not coerced. She noted that, based on OPM's

granting of the appellant's application for disability

retirement, the appellant was unable, because of disease or

injury, to render useful and efficient service in his

position, and that he was not qualified for reassignment. As



to the allegation that he was forced to use his sick and

annual leave prior to his disability retirement, the

administrative judge found that this claim had been previously

litigated before the Board in the appellant's second appeal

and was, therefore, barred by the doctrine of res judicata.

Based on her decision to dismiss the appeal as moot, the

administrative judge declined to review the appellant's

allegations of discrimination and misrepresentation by the

agency.

On June 28, 1989, the appellant filed a timely petition

for review of the initial decision, contending that his

application for disability retirement was coerced based on the

following: (1) He was placed on enforced sick leave, and

would have eventually exhausted all his available leave;

(2) the agency failed to inform him of the option of being

granted LWOP, and it did not grant him LWOP; and (3) agency

personnel threatened to remove him if he did not apply for

disability retirement. He also notes that there is no

evidence showing that he either desired disability retirement

or would have accepted it, at the time of his application.14

14 The agency responded in opposition to the appellant's
petition. The appellant has filed a response to the agency's
opposition, and he has proffered various documents along with
this submission. The Board will consider a submission
presented after the filing of the petition for review and the
response thereto only upon a showing that it constitutes new
and material evidence which was previously unavailable. See 5
C.F.R. § 1201.115(a); Van Patten-Steiger v. Department of
Health and Human Services, 29 M.S.P.R. 324, 326 n.l. (1985).
The appellant has not shown that the arguments presented in
the additional submission are based on new and material
evidence not available when the record closed. See Avansino
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The appellant also argues that he is able to work, and

that the agency misrepresented to OPM and the administrative

judge that the appellant was unable to perform in his position

and could not be accommodated by the agency. He also claims

that the agency has engaged in various deceptions and

misrepresentations in order to deprive him of OWCP and

retirement benefits, and to separate from his position. He

further asserts that the agency wrongfully prevented his

discovery of information in its possession that was relevant

to his appeal. He again claims that the agency discriminated

against him on the basis of his handicap, failed to

accommodate his physical impairment, and treated him

disparately from other employees with similar physical

impairments. Finally, he alleges that the administrative

judge was biased and erred in failing to recuse herself from

the case.

v. United States Postal Service, 3 M.S.P.R. 211, 214 (1980)
(the Board will not consider evidence submitted for the first
time with the petition for review absent a showing that it was
unavailable before the record was closed despite the party's
due diligence). Also, the additional evidence submitted by
the appellant is of insufficient weight to warrant a different
outcome. See Russo v. Veterans Administration, 3 M.S.P.R.
345, 349 (1980) (the Board will not grant a petition for
review based on new evidence absent a showing that the new
evidence is of sufficient weight to warrant an outcome
different from that of the initial decision).
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ANALYSIS

!• The appellant^ claims in his petition for review in Ffest,
MSPB Docket No. DE07528810205.

We first: address the claims presented in the appellant's

petition for review of the initial decision in West, MSPB

Docket No. DE07528810205. Since the agency placed the

appellant on enforced sick leave for more than 14 days pending

inquiry into his medical condition, the Board has jurisdiction

over this appeal. See Pittman v. Merit Systems Protection

Board, 832 F.2d 598, 599-600 (Fed. Cir. 1987) (an employee's

placement on enforced leave of more than 14 days, pending the

agency's inquiry into his physical ability to perform, is a

disciplinary-type matter within the Board's jurisdiction).

We find that the administrative judge correctly

determined, based on the evidence presented • below in this

appeal, that, the appellant failed to carry his burden of

proving that the agency's enforced leave action was based on

handicap discrimination. Although the appellant made out a

prima facie case of handicap discrimination by articulating a

reasonable accommodation in relation to an assigned parking

space, see Savage v. Department of the Navy, 36 M.S.P.R. 148,

152 (1988), the agency established that accommodation would

not have enabled the appellant to perform the essential duties

of his position as a Postal Inspector.15

15 While the appellant contends that the agency failed to
submit his position description, the administrative judge
found that both the agency and the appellant submitted
substantially identical summaries of the appellant's duties.
See West, MSPB Docket Mo. DE07528810205, slip op. at 3 n.2
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Further, the appellant does not deny that he refused

reassignment to a non-law-enforcement position as a possible

accommodation. See Ignacio v. United States Postal Service,

3O M.S.P.R. 471, 486-87 (Spec. Pan. 1986) (an agency must

consider reassignment as a reasonable accommodation of a

qualified handicapped employee) . Since the appellant refused

reassignment, and he articulated no further accommodation, the

agency met its burden of proving that its action was based on

a legitimate, nondiscriminatory reason. See Savage, 36

M.S.P.R. at 153. The appellant has shown no reversible error

in any of the administrative judge determinations on the issue

of handicap discrimination.16 He has merely expressed his

disagreement with the administrative judge's factual

(Initial Decision, July 18, 1988). The appellant has not
challenged this finding, nor has he shown any resulting
prejudice to his rights. See Panter v. Department of the Air
Force, 22 M.S.P.R. 281, 282 (1984) (the administrative judge's
adjudicatory error is of no legal consequence unless it is
shown that it has adversely affected a party's substantive
rights).

16 We note one statement by the administrative judge that the
appellant failed to show that his articulated accommodation
would enable him to perform "all of the duties of his
position* rather than "the essential duties* of his position,
as he was required to show to establish that he was a
qualified handicapped individual under 29 C.F.R.
§ 1613.702(f). See West, MSPB Docket No. DE07528810205, slip
op. at 12 (Initial Decision, July 18, 1988). While the
statement was error, we do not find the error prejudicial to
the appellant's rights since the administrative judge had
previously articulated the correct test for determining
whether the appellant was a qualified handicapped person,
i.e., whether he had articulated a reasonable accommodation
under which he could perform the essential duties of his
position without endangering the health and safety of himself
or others, and that is the test she applied. Jd. at 11. See
Panter, 22 M.S.P.R. at 282.



13

determinations.17 Therefore, we find no basis for disturbing

those findings. See Weaver v. Department of the Navy, 2

M.S.P.R. 129, 133-34 (1980) (mere disagreement with the

administrative judge's findings and credibility determinations

does not warrant full review of the record by the Board) ,

review denied, 669 F.2d 613 (9th Cir. 1982) (per curlam).

As to the appellant's contention that the agency used

"tainted* evidence in this action, i.e., evidence from the

prior enforced leave action, we find no merit. An agency is

not precluded from using evidence gathered in a rescinded

action as a basis for a second action. See Rewald v. United

States Postal Service, 34 M.S.P.R. 13, 16 (1987). Therefore,

the appellant has shown no error here.

With respect to the appellant's contention that the

agency made false representations in order to deprive him of

OWCP and retirement benefits, those issues are neither

relevant nor material to the issues presented in the instant

appeal. See Brandon v. Department of the Army, 22 M.S.P.R.

210, 212 (1984) (an appellant cannot rely on irrelevant

evidence to support his position). Therefore, we will not

consider the appellant's contentions in relation to these

issues.

17 We note that the administrative judge decided the appeal
on the basis of the parties' written submissions, after the
appellant withdrew his request for a hearing. Thus, the
administrative judge's factual findings involved no witness
credibility determinations as in Hillen v. Department of the
Army, 35 M.S.P.R. 453 (1987),
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Regarding his contention t*-it che ngency representative

falsely certified that she mailed documents to him 3 days
i

before they were actually mailed, th;- 'ipreliant has not shown

that the agency representative acted wilfeh the necessary intent

to deceive or mislead him or the Administrative judge. See

N&ekel v. Department of Transports >:'.« p~*»•-.-;. 7 8 2 F. 2 d 975, 978
V:' ' ' ; . ' • • ;,.': ,. •

(Fed. Cir. 1986) . Neither has he si:.c*m any prejudice to his
' • •. \

rights. See Panter, 22 M.S.P.R. at *8*, Therefore, we find
- _ • ;/

no basis for imposing sanctions hert.

Further, the appellant has not: mippoi*teci his allegation
- !

that an agency official attempted to intimidate him after the
j

administrative judge issued the initial decision sustaining
\ ' '.; \ ':

the agency action. The appellant asserted, in an affidavit

filed with his petition for review following, the issuance of

the initial decision, that James H. Hanney,, the Regici al Chief

Postal Inspector, called him at home to arrange to ,discuss

with him his "end-of-service termination options."18 The

appellant averred that Mr. Hanney stated that he, the

appellant, should reconsider his position 'concerning whether

or not he intended to file a petition for review. The

appellant contends that sanctions should be imposed on the

agency for contacting him even though it knew that he had a

representative. We find nothing improper in Mr. Hanney's

conversation as reported by the appellant. The appellant does

not allege that Mr. Hanney attempted to dissuad him from

18 See West, MSPB Docket No. DE07528810205, Petition for
Review File, Tab 1.
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filing a petition for review or intimated adverse consequence

if he did so. The appellant's assertions do not, therefore,

rise to the level of establishing intimidation. See, e.g.,

Bowers v. United States Postal Service, 3 M.S.P.R. 562, 564-65

(1980) (asserting that the agency representative implied that

a witness' failure to testify favorably to the agency would

result in an investigation into his sick, leave indicated

intimidation). Again, we find no basis for imposing sanctions

on the agency.

2. The appellant's claims in his petition for review in West.

MSPB Docket No. DE07528910187,

In his petition for review of the initial decision in

West, MSPB Docket No. DE07528910187, the appellant raises the

following allegations that were also presented in his petition

for review of the initial decision in West, MSPB Docket No.

DE07528810205: (1) The agency improperly placed him on

enforced sick leave; (2) the agency discriminated against him

on the basis of his handicap; and (3) the agency made false

representations in order to deprive him of OWCP benefits and

retirement under provisions applicable to law enforcement

officials. Accordingly, we defer to our findings above

regarding these allegations.

In her initial decision the administrative judge

dismissed the appellant's allegation that the agency

improperly forced him to use sick and annual leave prior to

his disability retirement on the basis that this claim had

been previously litigated before the Board in West, MSPB
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Docket No. DE0752881C205 and that the initial decision in that

matter was pending review before the Board. Accordingly, she

dismissed the all&f'Xtion as res judicata.

Matters that. 2re settled in a prior appeal in which

there has been a final decision may be precluded by the

doctrine of res jutiicata from being brought before the Board

in a subsequent appeal. See Van Sant v. United States Postal

Service, 39 M.S.P.R. 408, 412 (1989). In the present case,

although the allegation at issue had been litigated in a prior

appeal, the Board had not issued a final decision in the

matter at the time the administrative judge issued her initial

decision in this case. Therefore, she erred in applying the

doctrine of res judicata to this allegation. The

administrative judge's error, however, was not prejudicial to

the appellant as it did not adversely affect his substantive

rights. See Panter v. Department of Air Force, 22 M.S.P.R.

281, 282 (1984).

In his petition for review, the appellant contends that

the agency coerced him into applying for disability

retirement. The Board does not have jurisdiction over a

voluntary action such as resignation or retirement, and

presumes that such actions are voluntary. See Beaty v.

Department ol Agriculture, 24 M.S.P.R. 658, 661 (1984) . This

presumption may be rebutted, however, if the appellant comes

forward with sufficient evidence that his retirement was the

result of duress, or was based upon misleading information

furnished by agency officials. See id. The test for
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determining whether a retirement was the result of duress or

coercion is whether: (1) One side involuntarily accepted the

terms of another; (2) circumstances permitted no other

alternative; and (3) the circumstances were the result of

coercive acts of the opposite party. *,See Christie v. United

States, 518 F.2d 584, 587 (Ct. Cl. 1975).

In the present case, the appellant has not established

that he was coerced into applying for disability retirement.

The fact that the appellant was faced with the choice of

applying for disability retirement or exhausting his leave

and/or eventually being removed by the agency does not

establish coercion. See Nies v. United States Postal Service,

32 M.S.P.R. 510, 512 (1987) (the appellant's choice of

unpleasant alternatives does not render an action

involuntary)„ The appellant also asserts that he was

threatened by agency personnel with removal if he did not

apply for disability retirement. The record indicates,

however, that the appellant was informed by agency personnel

that he could not remain on sick leave indefinitely, and that

he should consider alternatives including applying for

disability retirement.19 The agency's actions of informing

the appellant of his present situation and encouraging him to

seek alternatives to removal did not constitute coercion.

The appellant also contends that he was coerced into

applying for retirement disability because the agency failed

19 See id., Initial Appeal File (IAF) , Vol. I, Agency File,
Subtab 4j.
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to grant him LWOP. In its Letter of Proposed Removal, the

agency informed the appellant that he could not be retained in

a LWOP status.20 The authorization of LWOP is a master

committed to administrative discretion, and employees are not

entitled to LWOP as a matter of right. See Beasley v.

Department of the Navy, 33 M.S.P.R. 631, 636 (1987).

Therefore, the appellant has not established error in the

agency's refusal to grant him LWOP. Nor does the agency's

refusal constitute coercion.

In further support of his claim of involuntary

retirement, the appellant contends that there is no indication

in his application for retirement that he desired or would

accept disability retirement if it were granted. He further

contends that he is not disabled. However, the evidence in

the file concerning the appellant's condition, along with the

^fact that he was granted disability retirement by OPM,21

refutes his assertions. Therefore, the appellant has not

established that he was coerced by the agency into applying

for disability retirement.

In his petition for review, the appellant asserts that he

was treated disparately from employees he mentioned in his

20 See id.

To qualify for disability annuity, an employee must show
that he is unable, because of disease or injury, to render
useful and efficient service in his position, and that he is
not qualified for reassignment to a vacant position in the
agency at the same grade or level and in which he would be
able to render useful and efficient service. See 5 U.S.C.
§ 8337(a).



19

appeal who had various physical ailments, but were

"accommodated1* in some way by the agency. The other

employees, however, did not have the same physical handicap as

the appellant.22 Further, the appellant has not shown that

these other employees were unable, because of disease or

injury, to render useful and efficient service in their

positions and were not qualified for reassignment. Cf.

Grassell v. Department of Transportation, 40 M.S.P.R. 554, 561

(1989) (where an appellant raises an allegation of disparate

treatment in comparison to other employees, he must show that

the charges and circumstances surrounding the charged behavior

are substantially similar). Also, as noted above, the agency

was unable to accommodate the appellant in his position, and

the appellant refused reassignment to a non-law-enforcement

position.

Throughout his petition, the appellant claims that the

agency has made various misrepresentations to the

administrative judge, concealed material facts, and presented

facts in the light most favorable to itself in order to

separate the appellant from his position. Despite the

appellant's numerous allegations, there is nothing in the

record indicating that the agency presented false information

to the administrative judge or withheld material facts.

Moreover, it was not error for the agency to present relevant

facts and allegations in the light most favorable to itself.

22 See West, MSPB Docket No. DE07528810205, IAF, Vol. I, Tab
1.
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See, e.g., Gamble v. United States Postal Service, 6 M.S.P.R.

578, 580-81 (1981) (an appellant's testimony should not be

discredited simply because it is self-serving since most

testimony that an appellant is likely to give, other than

admissions, can be characterized as self-serving).

In support of his allegation that the agency concealed

material facts, the appellant asserts in his petition for

review that the agency improperly moved for a stay of

discovery pending a determination on the issue of jurisdiction

and that administrative judge erred in granting the motion

before the appellant objected to it. With regard to the

administrative judge's granting the motion, the appellant

failed to file a timely objection to the motion. Also, the

appellant has not established that the administrative judge

abused her discretion in granting the motion. See Bayne v.

Department of Treasury, 34 M.S.P.R. 439, 443 (1987), aff'd,

848 F.2d 1244 (Fed. Cir. 1988) (Table) (administrative judges

have broad authority in discovery matters and, absent a

showing of abuse of such discretion, the Board will not

substitute its judgment for that of the administrative judge

with respect to discovery).

In his petition for review, the appellant argues that the

administrative judge erred in denying his motion that she

recuse herself from this case because she reviewed his appeal

in West, MSPB Docket No. DE07528810205. The appellant has not

shown any error in her denial nor has he offered new and

material evidence in support of his allegation that she erred
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in denying his •/ Therefore, the appellant's claim

constitutes r̂ r** =•= -<̂ reament with the administrative judge

findings and wixi v'>t be considered by the Board. See Weaver,

2 M.S.P.R. at 13 *4. The appellant also intimates that the

administrative judge was biased. His bare assertion, however,

does not overcome the presumption of honesty and integrity

that accompanies administrative judges. See Oliver v.

department of Transportation, 1 M.S.P.R. 382, 386 (1980).

ORDER

This is the Board's final order in these appeals. See

5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.

Discrimination Claims; Administrative Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on your

discrimination claims. See 5 U.S.C. § 7702(b)(l). You must

submit your request to the EEOC at the following address:

Equal Employment Opportunity Commission
Office of Review and Appeals

1801 L Street, N.W., Suite 5000
Washington, DC 20036

You should submit your request to the EEOC no later than

30 calendar days after receipt of this order by your

representative, if you have one, or- receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7702(b)(l).
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Discrimination and Other Claims; Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil action

against the agency on both your discrimination claims and your

other claims in an appropriate United States district court.

See 5 U.S.C. § 7703(b)(2). You should file your civil action

with the district court no later than 30 calendar days after

receipt of this order by your representative, if you have one,

or receipt by you personally, whichever receipt occurs first.

See 5 U.S.C. § 7703(b}(2). If the action involves a claim of

discrimination based on race, color, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. § 794a.

Other Claims; Judicial Review

If you choose not to seek review of the Board's decision

on your discrimination claims, you may request the United

States Court of Appeals for the Federal Circuit to review the

Board's final decision on other issues in your appeal if the

court has jurisdiction. See 5 U.S.C. § 7703(b)(l). You must

submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your
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representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703 (b)(l).

FOR THE BOARD:

Washington, D.C,
Clerk


